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CAN JUDGE INDEXING

FROM

Chief of Station, Vietnam MICROFILM

SUBJECT .
PHOENIX/Judicial Processing of VC Civil Suspects

ACTION REQUIRED - REFERENCES

A/R: FYI
- 1. Forwarded under separate cov kages of
. memoranda and reports prepared by uring his

recent; extended TDY in Vietnam in support of the PHOENIX
program, One of these is intended for VNO and/or other FE
durposes, the other should be forwarded to QOffice of General
Counsel,

2, A copy of [:::::] final report and recommendations
will be sent in separately.

3. As before, his services have been very much appreciated.
Ambassador Komer, DepCORDS, and Mr. Colby, ACofS,; CORDS, both
have called on | repeatedly for his opinion, or for accom-
plishment of ad hoc tasks in the general area of legal procedures -
affecting the arrest, trial, detention and release of VC civil
suspects and VC civil .detainees,

i

4, Much remains to be done in this field; however, it
appears that the solution to the most critical problems of
coping with the enormous: workload of VC ciyil detainees lies in
the areas of (1) improved administrative and investigative/screen=-
ing procedures, and (2) expansion and improvement of Police
Special Branch capabilities for screening,iinterrogation, in-
vestigation and presentation of evidence. or persuasive intelli-
gence to support court trial or judicial pProcessing by the
provincial security committee system, And this is a function
of manpower and training, as well as of physical facilities,

» 5. In any event, while there will be a need for further
- rk in the legal field, the Station is now of the opinion that
Zﬁl this is not properly a | function, Rather, we would hope to
call upon the legal talents of USAID/Public Administration and
especially of the MACV Staff Judge Advocate for more s
support than in the past, N
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13 July 19368

FEMORANDUM FOR THE aRBECORD
SUBJECT: Release of Detainees ~ Malaysia ané Singapore

1. On & trip to Malaysia and Singspore last month, to
examine lawe and procedures thers for dealing with Communist-
inepired insurgency, i loocked into the matter of release of
detainees., This was at the request of Mr. Colby.

Z. Both countries have a policy oi releasing political
detainees as soon a2s indications warrant. When a detainee
is releamed prior to completion of the period set ocut in
a detentlion ocrder, he will usually be released "On Conditions}
‘i.e. with eertain restrictions on his activities., BHe will
have cooperated with the authorities by giving a full state-~
ment of his past activities (a Security Statement) and
associations, and may be required to make a Public Statement
of his switch of allegience from the Communiests to the
Government. A Public Statement is desired by the Government
in the case of important detainees and where some special
advantage is expected to rssult therefrom.

3. 1In each country there is a well developed program
of "Aftercare”, aimed at rehabilitating the individual in
society and preventing him from backsliding. In Malaysia the
policy is not to grant early release to a detainee until
housing and employment are arranged for him. 7The Government
may assist in this effort by contacting prospective employers.
There is more unemployment in Singapore, so that the employ-
ment requirement is not inasisted on there,

4. The individusl is expected to join the Bx~Political
Detainees Association (EPDA), which ix a social and mutual
assistance organization sponsored by the Covarnment. In
Singapore, there is also the Ex-Detainee Aftercare Committee
{EDAC), = philanthropic endeavor of private individuals,
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which assists detainees in their rehabilitation by seeking
employment for them and giving needsd financlal assistance.
It also helps the Government to monitor the activities of
the ex-detainees. In Singapore, some thought is being given
to the establishment of an ex-dstainee cooperative to en-
gage in the manufacture of shoes. BSuch an enterprise would
only be smbarked on if a substantial number of ex-detainees
cannot be placed in employment by other means.

5. The early releazse and Aftercare programs in Malaysia
and Singapore have been a notable success, with few instances
of backsliding. The involvement of private individuals, in
2 pro beno publico effort to aid the rehabilitation of
political detainess, is particularly to ke noted. The situ-
ation in Vietnam is not as =1l snslogous to that in the above
countries, due to the very high level of subversive activity
and insurrection and because of the snormous mumber of de-
tainees, but the general concapts of the Malaysian and
singaporean programs are applicable.

&, An excellant summary of the program in Singapore
was made by the Special Assistant to the Ambassador there
and is attached herxeto.

7. The cases of politieal detalnees vho are incarcerated
under a detention order (maximum period of order is two years)
must be reviewed at least every twelve months, The Police
Special Branch submits to the Advisory Board a rasport on
the matter and its recommendations as to continued detention
or release. The Advisory Board rsviews the case and nakes
ite recommendations to the Minister charged with internal
security responsibility. A quotation from the pertinent pro-
visgion of the laws of Malaysia (believed tu be identicel in
Singapore) regarding suspension of detention orders and re-
lease on conditions is attached hereto. A copy of the form
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used for specifying conditions is also attached.

Lagal Counsel

Attachments
A. Singapore's Rehabilitation Program

B, Malaysis-Internal Security Act provisions
C. Release on Conditions
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11 July 1968

MEMORANDUM FOR THE RECORD

" SUBJECT: Tridl of Members of "People's Alliance of e
A - National, Democratic and Peace Forces" : Coa

" REF . (A) State Telegram 198939 (10 July 1968)
P ~ (B) Embassy Telegram 32349 (10 July 1968)

- e &
1., References discuss the trial in absentla of ten mem- (A

. bers of subject Alliance, scheduled to take place 12 July 1968
" before the III, Corps Military Field Court in Salgon.

2. I have talked today with the Deputy Director of the
Directorate of Military Justice, Ministry of Defense, which
has cognizance of the milltary courts. He affirmed that the

"r,trial has been ordered to take place, The case arrived in the

normal ¢ourse  dT busitiessin “the form of a Criminal Investiga-
tion Report from the National Pollce. This was processed 1n
the usual fashion at:the Directorate of Military Justice,
legal basis for prosecution was found, and the Order for Trial
ﬁhs sent to the then Commander of I1I Corps, General Le Nguyen
khang, who signed it, thus placing the case on the agenda for
trial. It is not known with whom General Khang may have talked
prior to signing the Order for Trial. .

3. The accused are charged under Decree-Law No. 4165 of
19 July 1965, Articles 14, 17 and 18. Article 14 prescribes
the death penalty for joining a communist organization or col-
laborating with the communists, to bear arms agalnst the
Republic of Vietnam. Article 17 prescribes hard labor for a
‘term of years for described pro-communist activity, including
pro-communist neutralism. Article 18 provides for dissolutlon
of organizations which violate Article 17. (See Handbook -~
National Security, December 1967, pp. 7-8 and 49-50.) : !

X
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& Juir 1988
HEMORANLUN FOR THE RECOED
SUBJECT: Yetention lawe and Proeedures - Ideas fros ¥alaysisa

1. During the Smergency in Malaya which onded
officially in 1960, the Hritish faced z Communist insurgency,
similiar in many ways snd dissimilsr in others to that in
Yietpam. The Eritish suthorities did develop 2 systemstic body
of laws, regulations and procedures for dealing with the situ-
atiom. Their efforts were successful. Fertunstely, the new
esuntries of lslaysia and Singapore have retained tho legsl
uwochanisss inherited from the British, These have stood them
in good stead in the continuing task of eonmtrolling Communisi
subversion, and were even of use in the recent Confrontation
wvith Indonesia,

2, The Comstitution of the Federation of Yalaysia pro-
vides for the proclamatien of s state of emergency by the Chief
of State where 2 grave suorgency throatens the security of the
country. Special law ma:ing powers are given to the Chief of
Htate and to the Parlisment in such case. The Constitution
also gives the Parliament specisl authority to legislate in the
Tield of interaxl security where Parlisment finds that action
has been tatesn by a substantial body of perscns which is
preindicinl te the sseurity of Malaysia or which csuses 2 sube
stantial number of citi ens to fear organi:ed violsnee against
persons and property.

3. Unfortuastely, the new Comstitution of the Republic
of Vietnam has no spegific provision like those described
sbove. A sajor legislative and political effort would be
necssaary to smend the Constitution and to pass a sosmprehessive
systes of internsl security laws and regulstions, It will no
doubt be mmrk instead, to comstrue the Comstitution in
such a way that the sxisting Deecrees, Decree-laws and special
institutions and procodures eatablished pursuant thereto will
continue in force until such time ss they are repesled, super-
sedod or nullified by effective legislative, executive or
judieial agtien. (Ses Handbook -- Hatiomal Security (Dee 1967)
page 5, para 3.)

4. Halaysia has enscted a comprebensive system of internsl

soqurity lawe and regulatioms, pursuant to the Constitutional
rrovision descrided sbove. At the present time, it wounld be
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“age Two

beyond the legislative, police and Jjudicial capabllity of
Viotaam to enact and sdminister a similar systes, Howvever,
s brief reviow of the provisions congerning preventive
detention” will bde useful.

5. If the Chief of State “is satisfied with respect to
any person that, with a visv to preventing that person from
seting in sny manner prejudicial to the sesurity of Malaysia
ar amy part reof, it is necessary so to do, the ¥Minister
of Bome Affairs) shall sake s order direecting that such
person be detained for any period not exceeding tyeo years.
Instead of divecting detentiom, the Hiaister’'s order may inm-
pose Testriction on the person as to residence, sctivities,
enployment and travel,

€. The detalnee must be iafovmed of the grounds of his
detention and be given zn opportunity to make remesentations
against the detention oxder to the Adviscry Board. Ee bdas
the right to be remresonted by counsel of hisx own choies.
The three men Souvrd iz prosently somstituted of retired men
of appropriate stature who have no aetive ogccupation, It is
appeinted by the Chief of State. The Advisory Doard mmet
nesr the caso within three months., After the hearing it ad-
vises the Chief of State of its opinaion ns to coatinuation
of the detention order. In praetice, the opinilons of the
Sonyd are slmost invarisbly fellowed,

~ 7. The lav reguires that ewery dutentlion order be re-
viewsd at loast esach zix months by the Advisory Beard and
that a repoxrt and recommendations be made to the Minister,

8. The Hinister may Telease 5 dotainee “on conditions™,
that is, with restrietions as {o residence, employment or
activities, This is scrmally dome, on recommendation of the
Advisory Board, whore it appesrs thst the detaimee can be
rehabilitated as a pesceful eiti em. The poiice ISpecial
Jraneh in the District congerned is charged .ith monitoring
the prograss »f the ex-dotainee and his ermpliiance 1th the
conditions.,

4. fhe above discusm=isn concerns proventive detention
af nersons deemed li:ely to act ir s mannery prejudicial teo
the natiomsl smeecurity. here there is sufficient evidence
#f the commimsion aof an osffense, trial iz had in the regulay
ecivil courts., 1f such evidence is developed hilie s person
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“are Three

iz in preventive detention, he may be tried and sentenced 1if
suilty: oroventive detemtion is po impediment to trial o»
eriminal gharges. Military Courts are not used in alaysia
Por the tris) of civilians sccuzed of internal security
sffensen. in ever, they -ere sov employed for a brief time

ot the elose of Torld sr I1 follovimz the Japsmesa sccupation.

19, A police officer may arrest without » varrant, and
hold for inveatigation, any person suspected of the eommission
»f am offense against the nationarl security or in respesct of

hom there appear io be grounds for preventive detention, Cone
tinued detention beyond £4 hours zust be suthori.ed by xn
Assistant Superintendant of Poliee, snd detention beyond 48
hours for investigation rurposez may be asuthori.ed by a
supsrintendant of “eliese, for an additiocmal period mot ex-
ceoding 28 daye. Thus, s suspect may be held a total of 28
dayn éduring investigstion, '

11. The investigutive wor: om tho cases of zivilian
security suspects is done by the Police Special Aranch, both
rogaréing originsl detention and periodic review of the cases
of persons is detention. The Zpecial Braneh mates its
recommpndation as to dispositien of the case.

12, ¥rom the foregoing dimcussion, it iz evidont -
and somewhat reassuring -- that the Provincial Secewrity
Committee gysten and the procodures for srroest and temporary
custody of civilisn security suspects employed in Vietnaw are
cssentislly similsr in concept to the Advisory Sosrd and the
srrest precedures found in Malaysis. (See Handbeot -
national Decurity (Dec 1967} pp 11=18),

1%. shen clreusstances anllow, it will eertminly be
degsirable for Vietaaz to resodify its laws mrotecting the
national seourity and to issue detailed and comprehensive
regulations and procedures, The OVHE has developed &rafts of
& nes Crimioel Code and a me: Code of Crimimal Procedure.

Yo eyer, these are insde uate in that they do not make pro-
vision for emergency casctments and procedurss to deal with

2 e
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insurgency. {(See pavagraphs 2 and 3 above). Hence, the
avail&hﬁity of preventive detention by Segurity Committees,
for ezample, is throwm in doubt, as are the presemt procedures
shieh anllo temporary custody of such persons for up to one
mnonth during investigation.
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